The opinion in support of the decision being entered today was
not witten for publication and is not binding precedent of
t he Board.
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Bef ore CALVERT, Adnministrative Patent Judge, M CANDLI SH
Seni or Adnmini strative Patent Judge, and PATE, Adm nistrative
Pat ent Judge.

PATE, Adninistrative Patent Judge.

DECI SI ON ON APPEAL

This is an appeal fromthe exam ner's refusal to all ow
clains 46, 48 and 50 through 58, as anended after the final
rejection. Cdains 42, 45, 47 and 49, the rejections of which

were originally appeal ed, were canceled in the reply brief.



Appeal No. 1998-0795
Application No. 08/482, 639

Thus, the appealed clains are the only clains remaining in the

appl i cation.

The clained invention is directed to an article for
provi di ng cushi oning during shipping. The article is
conprised of multiple plies, one or two plies of which are
wr apped around ot her plies which have been shaped to forma
pillowlike product. The clainmed subject nmatter nay be
further understood with reference to the appeal ed clainms, the
i ndependent cl ains of which are appended to the reply brief
and the exam ner's suppl enental answer.

The reference of record relied upon by the exam ner as
evi dence of anticipation is:

Kr ueger 5, 330, 819 Jul . 19,
1994

REJECTI ONS

Clainms 46 and 54 stand rejected under 35 U.S.C. § 102(h)
as anticipated by Krueger.

Clainms 48, 50 through 53 and 55 through 58 stand rejected
under 35 U.S.C. 8§ 112, first paragraph.

CPI NI ON
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We have carefully reviewed these rejections on appeal in
light of the argunents of the appellant and the exam ner. As
aresult of this review, we have reached the determ nation
that the prior art establishes the |lack of novelty of clains
46 and 54. The rejection of these clainms under 35 U S.C. 8§
102 is affirmed. Furthernore, we have determ ned that clains
48, 50 through 53, and 55 through 58 have been anended to
avoid the rejection under 35 U . S.C. 8§ 112, first paragraph.
Accordingly, this rejection is reversed. Qur reasons follow

Turning to clains 46 and 54 on appeal, we nust point out
that the clains do not require the nultiple plies of stock
material to be attached or stacked, nor do the clains require
all of the plies to be nade of the sanme material. For these
reasons, it is our finding that Krueger anticipates clains 46
and 54. Krueger discloses a shell forned fromtissue paper, a
single ply of stock material. Krueger further shows the
i nside stuffing being nade of shreds of paper in the range of
8 to 12 mmlong and 2 to 3 nrmwide. It is axiomatic that the
shreds of paper of Krueger were at one tine plies of stock
mat eri al before they were shredded. Finally, Krueger teaches
closing the pillowshaped article with a |ongitudinal fold and
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a transverse fold. Appellant argues, in the reply brief, that
the tabs of Krueger are not formed by the lateral end sections
of the ply. W disagree. As is clearly shown in the Tew
patent, referenced by both the appellant and the exam ner, a
| ongi tudinal seamis placed in the shell before the transverse
closings seal the stuffing in the shell body. This is the
| ongi tudi nal seam shown in the Figure of Krueger. W are in
agreenent with the exam ner that Krueger anticipates clainms 46
and 54.

Turning to the rejection of clains 48, 50 through 53, and
55 through 58, we agree with appellant that the anendnents
made to the independent clains of this group of clains obviate
the exam ner's ground of rejection under 35 U S.C. § 112,
first paragraph. The clains now specify that the shell is
made of one ply or two plies, or at |east one ply, of not nore
than two plies. The specification conveys possession of this
subject matter as now clainmed. The rejection under 35 U. S.C.
§ 112, first paragraph, is reversed.

SUMVARY

The rejection of clains 46 and 54 under 35 U. S.C. § 102

is affirmed. The rejection of clainms 48, 50 through 53, and
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55 through 58 under 35 U.S.C. § 112, first paragraph, is

rever sed

No tinme period for taking any subsequent action in
connection with this appeal may be extended under 37 CFR
8§ 1.136(a).
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